The jurisprudential inquiry into the relation of law and morals has recently taken a striking new form that promises to reinvigorate the classical inquiry in a fruitful and controversial way. In the place of the traditional inquiry into the necessary logical relations between concepts of law, or legal systems, and substantive moral values, this new approach starts from the premise that in America written state and federal constitutions literally incorporate substantive moral criteria. Thus recent commentary gives voice to the deep intellectual need for a satisfactory fusion of constitutional law and moral theory in the absence of which "[c]onstitutional law can make no genuine advance."' Concurrently, it is natural to apply moral theory to the analysis of particular constitutional provisions. The relation between morality and constitutional law is not, obviously, an exact one. 2 Nonetheless, certain provisions of the Constitution, such as the equal protection clause of the fourteenth amendment, crucially implicate moral ideas so that the analysis of the moral idea fundamentally illuminates the interpretation of the constitutional provision.
Consistent with this general enterprise, this Article endeavors to show how moral theory may significantly clarify constitutional adjudications by focusing on the recent set of obscenity cases decided by the Supreme Court, especially Miller v. California 4 and Paris Adult Theatre I v. Slaton. 5 Miller and Paris Adult Theatre dramatically raise the question of the proper relation of moral and legal analysis in constitutional adjudication, for these cases relate to the fundamental structural interpretation of one of the most morally informed provisions of the federal Constitution, the first amendment.
Whatever the historical obscurities which surround the proposal and adoption of the first amendment, 6 there is little question that the amendment was part of and gives expression to a developing moral theory regarding the equal liberties of men which had been given expression by Milton 7 and Locke 8 and which was being given or was to be given expression by Rousseau) and Kant. 10 The technical legal history of free speech in England and America prior to the adoption of the first amendment obviously renders doubtful any consensus on the specific application of the amendment;" l a consensus, to the extent it existed, was one on the generalities of a political compromise that concealed future divergences of interpretation.' 2 In such circumstances, the explanation of underlying moral theory is a fortiori useful. But even if the legal history appeared to be definitive, it would, in fact, be seriously incomplete if it were not understood in the light of a history of evolving moral ideas to which the first amendment, like all laws, gives expression. The critical examination of these moral ideas not only helps to complete the legal history but also clarifies the deeper moral purposes which the first amend-4 413 U. S. 15 (1973) . 5 413 U. S. 49 (1973) . 6 
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ment subserves and thus guides the proper direction of its interpretation.
The purpose of this Article is to explain a contractarian theory of the first amendment and to apply it to the recent obscenity cases. This moral theory is part of a developing line of thought familiar, in the work of Locke, 13 to the framers of the Bill of Rights and developed as well by other philosophers.1 4 The examination of the constitutional law of obscenity, as established in Miller and Paris Adult Theatre, is a crucial test for this contractarian approach. These cases claim to identify a certain class of clearly communicative expressions which fail even to enter into the structure of first amendment analysis. It is important to know whether the Court's view is fundamentally consistent with the moral theory underlying the first amendment. If these difficult cases can be decisively analyzed, other cases may follow more easily.
A necessary preliminary step, however, is to examine the very notion of the obscene. The contours of the notion are not selfevident. In order to understand the law of obscenity, some precision must be given to this notion itself.
I. THE CONCEPT OF THE OBSCENE
In giving a satisfactory philosophical explication 15 of the notion of the obscene, one wishes to provide a constructive account which will clarify the notion itself, its connections to related notions, such as the pornographic, the indecent, and the immoral, its uses in speech, and its relations to fundamental attitudes which explain how the notion comes to have moving appeal to conduct. Initially, we must describe some general marks of the obscene. Then, a constructive account of the notion will be proposed and, finally, an attempt will be made to connect the account to crucially related notions, especially the pornographic.
A. The Marks of the Obscene
The etymology of "obscene" is obscure. The Oxford English Dictionary notes that the etymology is "doubtful,"' 6 while Webster's suggests a derivation from the Latin ob, meaning "to," "be- fore," "against," and the Latin caenum, meaning "filth."' 17 Other commentators suggest alternative derivations from the Latin obscurus, meaning "concealed,"
' 1 8 or a derivation as a corruption of the Latin scena meaning "what takes place off stage."' 19 In the latter sense, blinding Gloucester on stage in King Lear would have been an obscenity for a Greek playwright like Sophocles (thus, Oedipus is blinded off stage), but it was not for an Elizabethan playwright like Shakespeare who was imbued with the bloodthirstiness of Senecan tragedy.
The standard dictionary definition of "obscene" turns on notions of what is offensive to decency, filthy, or disgusting. 20 While contemporary legal discussions emphasize the applicability of "obscene" to depictions, it is clearly significantly applied to acts themselves. Shakespeare, for example, speaks of an obscene deed, 2 ' and Sartre discusses obscene movements of the body. 2 2 In the law, it is notable that the earliest English obscenity conviction was for obscene acts. 2 26-32 (1962) . For an account of Rex v. Curl and its background, see D. THOMAS, supra note 23, at 78-84. 28 For example, in Cavalli's characteristically lascivious opera, La Calisto (ca. 1650), Calisto's amorous approach to the goddess Diana is rejected with "Tad, lascia, tacil Qual, qual delirio oscenol l'ingeno ti confonde?", meaning "Silence, lascivious girll/ What, what obscene delirium/ has come over your reason?" Cavalli, La Calisto, act I, scene 1. The test for obscenity established in The Queen v. Hicklin, L.R. 3 Q.B. 360, 371 (1868) was "whether the tendency of the matter charged as obscenity is to deprave and corrupt those whose minds are open to such immoral influences, and into whose hands a publication of this sort is likely to fall," was originally applied to a work thought likely to suggest "thoughts of a most impure and libidinous character." Id. The Hicklin test was followed in America, see, e.g., United States v. Bennett, 24 F. Cas. 1093 (No. 14,571) (C.C.S.D.N.Y. 1879); People v. Muller, 96 N.Y. 408 (1884) , until abandoned in United States v. One Book Entitled " Ulysses", 72 F.2d 705 (2d Cir. 1934) , affig 5 F. Supp. 182 ally corrupting. 3 0 Many of these connections were summarized in the language of the Comstock Act, which, in forbidding the mailing of obscene material in interstate commerce, speaks of "obscene, lewd, or lascivious . . . publication [s] " and included in its prohibitions contraceptives and abortifacients or anything else "for any indecent or immoral use." 3 1 The most significant class of speech acts involving the notion of the obscene is that class of epithets, known as "obscenities, ' 32 which relate to excretory or sexual functions. Such expressions are, at least in reasonably well-educated circles, conventionalized ways of expressing attitudes of disgust and contempt which depend for their sometimes shocking and bracing effect 33 on the impropriety of their use. In circles, like the army, 34 where the verbal obscenities are constantly employed, their function seems quite different: there they are used not to signify extreme disgust but, rather, as a kind of manly, transgression-braving vocabulary whose use is a criterion of intimate membership in the group. Related to this is the use of obscenities among intimate friends and even as a language of love.
The verbal obscenities demonstrate not only the relation of the obscene to shock and offense, but to the anxiety-producing loss of control. On hearing or using such expressions in reasonably well-educated circles, one has the sense of a loss of control, (S.D.N.Y. 1933) . The new test turned on whether the "dominant effect" was "libidinous" 72 F.2d at 708, 707.
For [Vol. 123:45 a sudden frustration, or an explosion of pique, which may surprise the speaker as much as the listener. In the light of these functions and marks of the verbal obscenities, one can better understand the functions of literature which employs obscene contents, for example, some works of Swift 35 and Pope. 36 By employing contents known to be offensive to the conventional proprieties, such literature can express complex communicative intentions of bitter satire and burlesque 37 in ways related to the capacity of the verbal obscenities to express disgust and contempt. Similarly, one can understand the use of the obscene in literary humor as well as in the smutty joke and obscene witticism. 38 Obviously, such effects of the obscene are in some important way tied to attitudes, the existence of which accounts for these effects.
B. An Explication of the Obscene
The concept of the obscene is identical with the concept of those actions, representations, works, or states which display an exercise of bodily function, or such an exercise in certain circumstances, which constitutes an abuse of bodily function, as dictated by standards in which one has invested self-esteem, so that the supposed abuse of bodily function is an object of selfcontempt and -disgust.
On this view, the obscene is a subcategory of the objects of shame. Shame is, I believe, properly understood in terms of a fall from one's self-concept in the exercise of capacities which one desires to exercise competently. 3 9 The objects of shame, thus, are explained by reference to the notions of personal competence and self-respect which are their bases. One feels ashamed because, for example, he has been cowardly, failing to exercise courageous self-control over fear when danger threatened. A characteristic mark of such failure is self-contempt or -disgust.
The obscene identifies a special class of the possible objects of shame which are explained by reference to certain defined '5 See, e.g The obscene, thus, is a conceptual residuum of very ancient ways of thinking about human conduct. Human beings are thought of as clusters of strengths or virtues and corresponding weaknesses or vices, where virtues and vices are not conceived in narrow moral terms. 4 4 Obscenity within this view is a kind of vice, a wasting and abuse of the natural employment of bodily functions. Hence, a culture's definition of the obscene will indicate those areas of bodily function in which the culture centrally invests its self-esteem and in which deviance provokes the deepest anxieties. For example, incompetence with respect to excretory function typically defines the frailest members of society, infants and the senile. Where frailty and declining powers are a source of anxiety, excretory impropriety is likely to be regarded as obscene. Moreover, where the sexual function is regarded as akin to the excretory function, as it easily may be, 45 sexual behavior will come to share with excretory behavior condemnation as obscene.
Importantly, this explication of the obscene is intended to apply cross-culturally. 46 To the extent people in different cultures take different attitudes to certain bodily functions, those cultures will take different views of those things that are obscene, though the cultures both share the concept of the ob- scene as abuse of bodily function. This is true over time as well. English society in the eighteenth century was apparently very tolerant of obscene literature, despite the fact that obscene libel had become a common law offense. 47 But in the nineteenth century, changing moral standards gave rise to groups like the Society for the Suppression of Vice and prosecution for obscene libel increased rapidly. 48 Concern over the explosion of pornographic literature 4 9 finally received expression in the Customs Consolidation Act of 185350 and Lord Campbell's Act of 1857. 5 1 A more striking example is provided by the Tahitians who do not take the Western European or American view of the competent exercise of sexual function, but they do take a rather stringent view of eating; thus for Tahitians, displays of coitus are not obscene, but displays of eating are obscene. 52 For us, aside from contexts of satirical humor, 5 3 eating conventional food would be obscene only in extreme circumstances of gluttonous self-indulgence 54 or in circumstances where eating is associated with aphrodisiacal allure. 55 Significantly, this explication provides and accounts for the application of "obscene" to acts as well as depictions of acts. Both acts and depictions areobscene if they display certain "unnatural" exercises of bodily function; whether by the act itself or by depiction, our anxiety is aroused when we become aware of phenomena which assault our self-esteem. 541-42 (1955) . Geoffrey Gorer cites the Trobriand Islanders as a people who finds public eating of solid food an obscenity. G. GORER, supra note 19, at 218.
For a discussion of the Indian idea that eating may be polluting, see M. DOUGLAS, supra note 41, at 33-34.
5' The suggestion of the reversal of the roles of eating and excretion (namely, that eating would be obscene and excretion a social occasion) is the subject of one scene of hilarious social satire in Bunuel's movie, Le Fant6me de la Libertg (1974) . It is significant that for us, unlike the Tahitians, this reversal is an object of deep laughter. 54 E.g., the movie La Grande Bouffe (1974) . 55 E.g., the famous eating scene in the movie Tom Jones (1963).
viewed as obscene; but a public depiction of such intercourse would, by some people, be viewed as obscene. Nonetheless, there is little question that the obscenity of an act is a sufficient condition for the obscenity of a depiction of that act. Most cases of obscene depictions fall into this category. At one time obscenity convictions were granted for the mere sympathetic discussion of homosexuality or advocacy of birth control or abortion, apart from any pornographic representation of any kind. 56 The idea seems to have been that, homosexuality or birth control or abortion being obscene, any favorable discussion of them was obscene. Even today, it is clear that courts are quickest to make or affirm judgments of obscenity with respect to depictions of sexual acts such as cunnilingus, fellatio, sodomy, sadomasochism, and bestiality that are regarded as obscene in themselves. 5 7 The view that these acts are obscene is the basis for judging their depiction to be obscene. This is, of course, wholly unsurprising because the prurient interest criterion for the constitutionally obscene 58 essentially comes to "an exacerbated, morbid, or perverted interest," 5 9 that is, an interest which is itself regarded as abnormal and obscene. 306-07 (1967) (suggesting that pictured bestiality and homosexuality are more obscene than comparable pictured heterosexuality).
11 In Roth v. United States, 354 U.S. 476 (1957) , the Supreme Court held that material was obscene if "the average person, applying contemporary community standards, [would find that] the dominant theme of the material taken as a whole appeals to the prurient interest," id. at 489, meaning "a shameful or morbid interest in nudity, sex, or excretion, [going] substantially beyond customary limits of candor in description or representation of such matters." Id. at 487 n.20 (quoting from MODEL PENAL CODE § 207.10(2) (Tent. Draft No. 6, 1957) ).
The test was restated in A Book Named "John Cleland's Memoirs of a Woman of Pleasure" v. Attorney General, 383 U.S. 413 (1966) , so that the material had to be not merely prurient, but "patently offensive because it affront[ed] contemporary community standards relating to the description or representation of sexual matters .... Id. at 418. After Miller v. California, 413 U.S. 15 (1973) , however, the test turns on "whether the work depicts or describes, in a patently offensive way, sexual conduct specifically defined by the applicable state law," id. at 24, rather than on the more nebulous "contemporary community standards."
In thus defining the obscene in terms of appeal to prurient interest, the Court has expressly excluded from the obscene other contents, such as the portrayal of violence, Winters v. New York, 333 U.S. 507 (1948) (this holding questionable today because of a growing usage applying the notion of the obscene to violence, on the analogy, in my view,
The connection between the obscenity of acts and depictions of acts distinguishes the obscene from the indecent. The distinctive mark of the indecent is the public exhibition of that which, while unobjectionable in private, is offensive and embarrassing when done in public. 60 The obscene, by contrast, may be and often is condemned whether or not it involves a public display. Finally, this linkage between the act and its depiction provides an account for the use of obscene contents in speech acts expressing contempt and disgust. Since the obscene identifies a disgusting abuse of bodily function, it is wholly natural that it should be used to express disgust.
6 2 It follows that, if one does not find certain communicative contents obscene, one may tendentiously advocate the abandonment of speech acts using those contents to express disgust. S. 424 (1932) , between "filthy" matter and "obscene" matter for the purposes of deciding the scope of legislation prohibiting the mailing of "obscene" and "filthy" matter.) The Court has also made clear that the constitutional protection is afforded so-called thematic or ideological obscenity-material that does not in itself arouse lustful thoughts, though it might persuade the recipient to engage in obscene conduct. Kingsley Int'l Pictures Corp. v. Regents, 360 U.S. 684 (1959) 62 Expressed more formally, the view here proposed is that sentences of the form "x is obscene" express true or false propositions about x's being an abuse of bodily function; this propositional content in turn explains the ground for using such an expression in various speech acts, including expressions of disgust. For a development of this kind of analysis in extenso, see D.A.J. RICHARDS, supra note 15, at 49-62, 212-41. 63 This proposal has in fact been made with respect to sexual contents. See, e.g., E. SAGARIN, supra note 32, at 9-12, 160-74. Lenny Bruce, according to the show The World of Lenny Bruce, scene 1 (1974) , predicted the day when, pursuant to his view of the nonobscenity of sex, the erstwhile sexual obscenities would be used as forms of congratulation and good wishes.
64 See, e.g depictions of various forms of sexual intercourse on the walls of a certain building in Pompeii, intended as aphrodisiacs for the orgiastic bacchanales housed there, 65 were literally pornographos. Pornography in this sense is identified by its sexually explicit content, its depiction of varied forms of sexual intercourse, turgid genitalia, and so on.
66
Pornography is neither conceptually nor factually identical with the obscene. Conceptually, the notion of sexually explicit, aphrodisiacal depictions is not the same idea as that of the improper abuse of a bodily function. Factually, many cultures, though sharing in the fundamental concept of the obscene, do not regard pornography as obscene.
6 7 Individuals within our culture may find coprophagy (eating feces) obscene, 68 but do not find pornography obscene, 69 because they fail to take a certain attitude toward "proper" sexual function although they do have ideas about "proper" excretory function. For such people, viewing sex or depictions of sex as obscene is an unfortunate conflation of the sexual and the excrementitious. PORNOGRAPHY 46-47 (1969) . This definition is not implausible if one is seeking a kind of bare minimum for the pornographic, for it is clear that a depiction of a person, completely clothed except for exposure of the genitalia, would be regarded as pornographic.
If there is no necessary connection between the pornographic and the obscene, how did the connection between them arise?
One account of the sexual morality behind this connection is that of Catholic canon law which holds, as a basic and cardinal fact, that complete sexual activity and pleasure is licit and moral only in a naturally completed act in valid marriage. All acts which, of their psychological and physical nature, are designed to be preparatory to the complete act, take their licitness and their morality from the complete act. If, therefore, they are entirely divorced from the complete act, they are distorted, warped, meaningless, and hence immoral.
7 '
This view of course derives from St. Augustine's classic conception that the only proper "genital commotion" 7 2 is one with the voluntary aim of reproduction of the species. 73 It follows from this view that only certain rigidly defined kinds of "natural" intercourse in conventional marriage are moral; "unnatural" forms of such intercourse are forbidden; extramarital and of course homosexual intercourse is forbidden. Further, all material that will induce to "genital commotion" not within marriage is forbidden. Pornography is obscene not only in itself, because it displays intercourse not within marriage, but also because it tempts to intercourse outside marriage or to masturbation, which are independently obscene acts because they are forms of sexual conduct that violate minimum standards of proper bodily function and thus cause disgust.
While this specific Catholic view is not the universal basis for the connection of the obscene and the pornographic, this general kind of view seems always present. Sexual function of certain rigidly defined kinds is alone the correct and competent exercise of sexual function. All other forms are marked by failure, weak- HUMAN SEXUAL INADEQUACY 198-99 (1970) (insisting that sexuality cannot be willed).
ness, and disgust. Masturbation in particular is a moral wrong. 74 Clearly this general notion, premised on supposed medical as well as theological facts, was behind the extraordinary explosion in obscenity legislation in England and the United States in the 1850's, 1860's, and 1870's. 75 In particular, this legislation rested squarely on the remarkable Victorian medical view relating masturbation and sexual excess in general to insanity.
76
Pornography, being in part masturbation fantasy, 77 was condemned on medical as well as theological grounds, so that Anthony Comstock, the father of the Comstock Act, could point with the support of medical authority to the fact that pornoggraphy's "most deadly effects are felt by the victims in the habit of secret vices.... Significantly, Victorian medical literature and pornography 79 make transparent that sexual function was construed on the model of excretory function. 8 0 The proper exercise of sexual function was rigidly defined in terms of one mode, marital re- 388-389, 416, 437-38, 440-41 (1880, reprinted 1969 Whatever the form of theological, medical, or psychological belief underlying the association of the obscene and the pornographic, some such belief always obtains, so that there is a significant correlation between judgments of obscenity and the judgments that a certain work is both sexually arousing and quite unpleasant. 
THE MORAL THEORY OF THE FIRST AMENDMENT
Having attempted to clarify the notion of the obscene which underlies obscenity law, we must now elaborate the suggestion that a certain developing contractarian moral theory may significantly clarify the moral basis and proper interpretation of the first amendment. First, we will focus on the moral principles centrally relevant to this problem, namely, the principles of justice. Then, we will be able to apply these principles to the moral analysis of the constitutional interpretation of the first amendment.
A. The Principles of Justice
An adequate moral theory would express the intuitive features of the common sense notion of morality, organizing these 81 A. COMFORT, supra note 76, at 57. features in a constructive and determinate way. The central intuitive features of morality are mutual respect 6 -treating others as you would like to be treated in comparable circumstances; universalization 8 7 -judging the morality of principles by the consequences of their universal application; and minimization of fortuitous human differences, like clan, caste, ethnicity, and color, as a basis for differential treatment. 8 8 This Article employs a contractarian analysis, following the model of John Rawls, 8 9 that incorporates the intuitive features of morality in this way: Moral principles are those that perfectly rational men, irrespective of historical or personal age, in a hypothetical position of equal liberty and having all knowledge and reasonable belief except that of their specific personal situation, would agree to as the ultimate standards of conduct that are applicable at large. Mutual respect is inherent in the idea of moral principles as standards to which all men would consent, defining the ways in which they, as well as others, should be treated in comparable circumstances. Universalization is expressed by the idea that the morality of any principle is to be judged on the assumption that it is generally accepted and acted on. The minimization of fortuity is guaranteed by the ignorance of specific identity. Our concern is to apply this definition of moral principles to a theory of justice, so we must introduce into the original position the existence of conflicting claims over a limited supply of "general goods" and consider a specific set of principles to regulate claims on such goods. If there were general goods in abundant superfluity, or if people were more willing to sacrifice their interests for the good of others, the need for principles of justice might be nonexistent or significantly different. 90 [Vol. 123:45 "General goods" are those things or conditions that are typically the objects of rational choices or desires as the generalized means to a variety of particular desires. 9 It is natural to classify liberty as one of these general goods. Liberty forA to do X implies the absence of constraint, either to do or not to do X; obviously, the existence of various rights and liberties is an important generalized means enabling each person to pursue his particular ends, whatever they may be. Liberties of thought and expression (freedom of speech, the press, religion, and association), civic rights (impartial administration of civil and criminal law in defense of property and person), political rights (the right to vote and participate in political constitutions), and freedom of physical, economic, and social movement are fundamental in this respect. Similarly, it is natural to identify opportunity, 92 capacity, property, and wealth as basic distributive goods.
The original position presents a problem of rational choice under uncertainty: rational men in the original position have no way of predicting the probabilities that they may end up in any given situation of life. If a person agrees to principles of justice that permit deprivations of liberty and property rights and later discovers that he occupies a disadvantaged position, he will have no just claim against deprivations which may render his entire life prospects meager and bitterly servile. To forestall such consequences, the rational strategy in choosing the basic principles of justice would be the conservative "maximin" strategy: 93 make certain that the worst position in the system adopted is the best of all conceivable worst positions, that is, maximize the minimum condition. Thus, if a person is born into the worst possible situation of life allowed by the adopted moral principles, he or she will still be better off than in the worst situatiorr allowed by any other possible principles.
The application of the maximin strategy requires us to consider the interpretation and relative weight assigned the general goods by those in the original position. These dimensions will crucially determine the principles governing the distribution of general goods.
Consider, for example, the liberties of thought and expres- sion, in speech, the press, religion or association. The idea here is that people are not to be constrained to communicate or not to communicate, to believe or not to believe, to associate or not to associate. The value placed on this cluster of ideas derives from the notion of self-respect 94 that comes from a mature person's full and untrammelled exercise of capacities central to human rationality. 9 " Thus, the significance of free expression rests on the central human capacity to create and express symbolic systems, such as speech, writing, pictures, and music, intended to communicate in determinate, complex and subtle ways. Freedom of expression permits and encourages the exercise of these capacities: it supports a mature individual's sovereign autonomy in deciding how to communicate with others; it disfavors restrictions on communication imposed for the sake of the distorting rigidities of the orthodox and the established. In so doing, it nurtures and sustains the self-respect of the mature person. Further, freedom of expression protects the interest of the mature individual, with developed capacities of rational choice, in deciding whether to be an audience to a communication and in weighing the communication according to his own rational vision of life. 96 This idea was expressed by Kant by the moving thought that each rational being is a sovereign legislator in the realm of ends. 97 It is a contempt of human rationality for any other putative sovereign, democratic or otherwise, to decide to what communications mature people can be exposed.
The value of free expression, in this view, rests on its deep relation to self-respect arising from autonomous self-determination without which the life of the spirit is meager and slavish. 98 Other arguments for the moral value of free expression, for example, its relation to the discovery of truth, 99 seem, by contrast, less powerful and often unhappily overused when they will not bear the fundamental weight they are expected to support 0 0 94 Self-respect has its natural basis in our desire to exercise our capacities competently. 99 Curiously, Mill emphasizes these arguments when he discusses the moral basis for freedom of thought and discussion, J.S. MILL, supra note 98, at 19-67, yet, stronger arguments are mustered when he discusses individuality, id. 67-90. Cf C. REMBAR, THE END OF OBSCENITY 12-13 (1968) .
100 It is difficult to see why a general system of equal liberty is necessarily the best system to advance the cause of truth. On this ground alone, it would seem that a better Such arguments, to the extent they are valid, at best provide additional reasons to value freedom of communication. The value of free expression is, however, as strong as its best moral argument, which is more potent than many another political banality now used in its defense.' 0 '
One can clarify the nature and weight of other liberties in similar ways. Voting rights importantly confirm a person's sense of autonomous self-direction, without which the spirit shrivels into apathy. Access to the criminal and civil law affords basic security of the person. The liberty of physical, social, and economic movement frees a person from the fortuitous place and class of his birth, thereby granting effort and aspiration open horizons. In short, all these liberties, like the liberties of expression, nurture a basic sense of self-respect, a belief in the competent independence and integrity of one's person.
Similarly, basic opportunities are important preconditions to the realization of the full value of equal liberties. Voting is often a plebiscitary sham in a society whose population, lacking educational opportunity, is largely illiterate. Without the training that forms an independent intellectual conscience, freedom of thought may be an ingredient of ochlocracy. Legal freedom of social and economic movement is without value if institutions do not provide the training that makes such movement possible in fact.
Because such liberties and basic opportunities are among the fundamental factors that shape a person's capacity to become a full rational being and to enjoy the life of such a being, the rational contractors of the model of political morality could not, consistently with the maximin strategy of rational choice, agree to any configuration of principles except the one providing equality in the distribution of each of these general goods. The maximin strategy calls for institutions that afford the most disadvantaged people a higher rational expectation of desire satisfaction than any alternative system would afford them. Use of the maximin strategy in choosing principles relating to liberty and basic system would be to limit equal liberty to very narrow technocratically defined groups. Further, the fact that a person chooses to believe and espouse views widely known to be absurdly false does not diminish his moral right to express those views, notwithstanding that he thereby advances falsity. This shows not that free expression is not worth defending, but that the value of free expression stands on grounds independent of the argument of advancing truth.
101 Cf. J. RAWLs, supra note 86, at 209-11.
opportunity, then, tends to eliminate the disadvantaged class; the highest lowest condition is equality for all persons. By contrast, once a certain minimum level of property and income is guaranteed, the rational interest in property and income is not as fundamental as that in liberty and basic opportunity.
10 2 Assuming the greatest amount of equal liberty and basic opportunity for all,' 0 3 inequalities in property and income above the minimum are tolerable if there are countervailing advantages. A relatively poor person, with full liberty and basic opportunity, may be better off in a system that allows inequalities in the distribution of wealth than in a system that requires equality: the consequences of inequality, for example, incentive effects on total production, may increase his absolute well-being although his relative share is less than it would be in a system with mandated equality of wealth.
The following principles of justice regulating the distributive shares of general goods would therefore be accepted in the original position: 04 The principle of equal liberty and basic opportunity. Basic institutions are to be arranged so that every person in the institution is guaranteed the greatest equal liberty and basic opportunity compatible with a like liberty and basic opportunity for all. The principle of justified inequality. Inequalities in the distribution by institutions of general goods like money, property, and status are to be allowed only if those inequalities are a necessary incentive to elicit the exercise of superior capacities, and only if the exercise of those capacities advances the interests of typical people in all standard classes in the institution more than equality would advance those interests and makes the life expectation of desire satisfaction of the typical person in the least advantaged class as high as possible.
In considering the derivation of these principles from the formal model, it is illuminating to bear in mind the special importance of the formal assumption of the contractors' ignorance of 102 1 put aside for present purposes the question of capacity distribution. For a discussion of this point, see D.A.J. RiCHARDS, supra note 15, at 135-38.
103 Including the liberty and opportunity to hold and dispose of personal property.
Obviously, this does not prejudge the morality of the private or public ownership of the basic means of production. 104 This formulation is based on D.A.J. RICHARDS, supra note 15, at 121. For Rawls' formulation, see J. RAWLS, supra note 86, at 302-03. their particular desires, nature, and circumstances. Thus, the derivation of free expression is made possible by the contractors' ignorance of their specific beliefs and tastes. Consequently, there can be no appeals to special religious duties to a Catholic or Muslim or Jewish God that override the equal liberty of religious belief; nor can there be appeals to any taste or distaste for certain kinds of literature in order to override the equal liberty of free speech and press. Not knowing which, if any, is their religion or taste in literature, the contractors' reasoning in the original position will be based on ordinary principles of empirical inference and the knowledge which such principles yield, not on special kinds of principles and knowledge which religious faith or taste may involve. 1 0 5 It follows, of course, that moral arguments, qua moral, regarding the proper application of the principle of equal liberty must rest on general empirical views; arguments based on special perceptions that would not be admissible in the original position must be decisively rejected.
In applying the equal liberty principle, the basic liberties must be assessed as an interrelated system. The weights of each kind of liberty may depend on the specification of other kinds of liberty.' 0 6 With respect to the liberties of expression, we have observed that these liberties constitute both a right to communicate and a right to be the object of communication. Obviously, these liberties must be adjusted to one another in such a way as to best realize the underlying values of autonomous self-determination. The morally preferable adjustment is a liberty to communicate to any audience that is itself at liberty to choose to be or not to be an audience. Given this interpretation, the liberty to communicate, and other liberties are to be assessed as a whole in the light of the principle requiring the greatest equal liberty compatible with a like liberty for all.
B. Justice and the First Amendment
Having formulated the relation between the principles of justice and the allocation of general goods, we must now apply the formulation to clarify the proper constitutional standards for legislation bearing on the distribution of these goods. This is part of the general problem of just constitutional design. The rational contractors in the original position would, of course, know the general characteristics of their land: its resources and stage of economic growth, the extent of literacy, and other relevant conditions. They would not know their own identity, however. On the basis of such facts and within the constraints established by the principles ofjustice, the rational contractors must agree on a general constitutional framework.
It is unlikely that there is a unique solution to the problem of just constitutional design; rather, any one of a range of constitutions, involving different institutional frameworks, might be adopted. A constitution providing that certain fundamental civil and human rights are to remain intact, notwithstanding the wishes of legislative majorities or popular leaders is certainly coherent with the idea of minimal principles of justice suggested above. Indeed, as suggested earlier, 10 7 it is historically plausible that the first amendment is an early expression of a developing contractarian theory of justice. The moral foundation of constitutional democracy is not majority rule, but the principles of justice. Majority rule is only justified to the extent that it coheres with the principles of justice.' 0 8 Thus, the utilitarian political calculations of majority rule are limited by substantive benchmarks of justice; there are points beyond which the interests of the few may not be sacrificed to advance interests of the many. 10 9 Whatever its historic origins, the spirit and explicit content of the first amendment is, of course, at one with contractarian moral theory: freedom of speech, and of the press, and religious liberty are not to be abridged, popular wishes to the contrary notwithstanding. 1 1 0
In interpreting and enforcing the first amendment, courts must determine, as a matter of progressively unfolding constitutional interpretation, the proper standards under which their responsibility is to be discharged. On the basis of our formulation of applicable principles of justice the constitutional notions of free speech and free press should be understood in terms of 107 See text accompanying notes 6-14, supra. 108 It follows that criticisms of constitutional adjudication, premissed on its frustration of majority rule, rest on a superficial analysis of the moral principles underlying constitutional democracy. 109 Cf D.A.J. RICHARDS, supra note 15, at 87. 110 "Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the Government for a redress of grievances." U.S. CONST. amend. I. J.S. Mill stated the underlying moral point dramatically when he wrote: "If all mankind minus one were of one opinion, mankind would be no more justified in silencing that one person than he, if he had the power, would be justified in silencing mankind." J.S. MILL, supra note 98, at 21. the relevant requirements of the first principle of justice, namely, the greatest equal liberty of communication compatible with a like liberty for all. Thus, all legal prohibitions and regulations which constrain liberty of communication in a manner incompatible with this idea should be constitutionally forbidden and invalid.
The institutions and practices of free expression must be assessed as a system"' with a view to ascertaining whether they violate or cohere with the idea of a system of greatest equal liberty compatible with a like liberty for all. For example, it is clear that procedural rules of order, time, and place which regulate a reasonable pattern of communications, cohere with this idea, for they enlarge the equal liberty of communication compatible with a like liberty for all."' Without such rules of order, time, and place, the liberty of communication of one will be used to violate the liberty of communication of another so that the system of liberties is not the greatest equal liberty compatible with a like liberty for all.
Similarly, the punishment of communications that are an indispensable part of actions concretely designed and imminently and realistically capable of effectuating the overthrow of the constitutional order-for example, communicating military secrets to the enemy-does not violate this equal liberty of communications, for such communications would help to overthrow the system of equal liberties. The proof that such communications do advance the overthrow of the constitutional order must, however, appeal to general principles of empirical induction and inference. No special principles of inference, not admissible in deciding on the principles of justice, are admissible in the interpretation of those principles." 3 Thus, special a priori views regarding the relation of certain communications to the decline and fall of the constitutional order, not justified on generally acceptable empirical grounds, are not morally tolerable as reasons for limiting such communications." as it extirpats all religion and civill supremacies, so it self should be extirpat ..... " J. MILTON, supra note 7, at 330. Locke excepted atheists and Catholics from his principles of toleration. LETTERS CONCERNING TOLERATION, supra note 8, at 45-47. Both Milton and Locke, who thought that the beliefs of atheists and Catholics would destroy the civil order, refused to extend liberty of speech and thought to them. In their view, morality rested on religion, and therefore atheists were incapable of moral conduct which underlay the stable civil order. Roman Catholics were committed to a foreign political order dedicated to the Attempts by the state to prohibit certain contents of communication per se are fundamentally incompatible with the moral and constitutional principle of equal liberty. Notwithstanding the detestation of and outrage felt by the majority toward certain contents of communication, the equal liberty principle absolutely forbids the prohibition of such communications on the ground of such detestation and outrage alone. Otherwise, the liberty of expression, instead of the vigorous and potent defense of individual autonomy that it is, would be a pitifully meager permission allowing people to communicate only in ways to which no one has any serious objection. The interest of the few in free expression is not to be sacrificed on such grounds to the interest of the many, notwithstanding utilitarian calculations to the contrary. Conventional attitudes are not to be the procrustean measure of the exercise of human expressive and judgmental competence.
On this view, the constitutionally protected liberty of free expression is the legal embodiment of a moral principle which ensures to each person the maximum equal liberty of communication compatible with a like liberty for all. Importantly, if the first amendment freedoms rest on a fundamental moral principle, they have no necessary justificatory relation to the liberty of equal voting rights. No doubt, the existence of equal voting rights advances values of self-direction and autonomy that are also advanced by the liberties of expression and thought. But a maximum equal liberty of self-expression is neither a necessary nor a sufficient logical or factual condition of democratic voting rights or of the competent exercise of those rights. Voting rights may exist and be competently exercised in a regime where expression is not in general free, but is limited to a small class of talented technicians who circulate relevant data on policy issues to the electorate. Similarly, free expression may exist in a political aristocracy or in a democracy where voting rights are not competently exercised because of illiteracy or political apathy.
The independent status of the value of free expression from the value of voting rights shows not that free expression is not valuable, but that its value is not intrinsically political. It rests, rather, on deeper moral premises regarding the general exercise of autonomous expressive and judgmental capacity and the good that this affords in human life. It follows that the attempt to limit overthrow of the existing order; therefore, tolerance of their views would cause the instability and breakdown of that order. Were these beliefs demonstrably false, as they are, presumably Milton and Locke would extend equal liberty to these groups. the constitutional protection of free expression to the political" 15 must be rejected on moral and constitutional grounds." 6 Obviously, moral ideas do not coincide exactly with the first amendment. Thus, the first amendment incorporates a state action requirement. There is no moral reason why the Constitution should limit the moral right of free expression to abridgements by the state when it is equally immoral for private persons to abridge this right," 7 but we must accept as a fact that law and morality do not coincide even in the first amendment.
Nonetheless, it is clear that strong moral ideas are implicit in the first amendment and that moral analysis may clarify the proper constitutional interpretation and application of those ideas. It is significant in this connection that the account here proposed clarifies many concrete features of first amendment adjudications," 8 for example, the propriety of reasonable regulations of time, place, and procedure,"1 9 the insistence that majority dislike of protected expression has no constitutional weight, 
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to limit the first amendment to the political. 122 It is equally clear that this account provides a framework from which the case law may be critically assessed both as regards proper extensions of first amendment rights, such as rights of access to the media, 123 and the criticism of anomalies in existing case law which depart from its deepest moral strains.
III. THE CONSTITUTIONALITY OF OBSCENITY LAW
It should now be possible to apply the foregoing explication of the obscene and the moral analysis of the first amendment to the issue raised in Miller v. California 1 24 and Paris Adult Theatre I v. Slaton1 2 5 -the constitutionally permissible concept of the obscene.
Miller reaffirmed the holding of Roth v. United States' 2 6 that obscene expression is not protected by the first amendment. In addition, the Court, speaking through the Chief Justice, formulated a constitutional test for obscenity. The test is threefold:
(a) whether "the average person, applying contemporary community standards" would find that the work, taken as a whole, appeals to the prurient interest . . . ; (b) whether the work depicts or describes, in a patently offensive way, sexual conduct specifically defined by the applicable state law; and (c) whether the work, taken as a whole, lacks serious literary, artistic, political, or scientific value.
7
This test imposes on states that wish to ban obscenity an obligation to formulate specific standards. Moreover, Miller limits the obscene to "representations or descriptions of ultimate sexual acts, normal or perverted, actual or simulated" or "of masturbation, excretory functions and lewd exhibition of the genitals."' 128 Id. at 25. The force of these requirements was made clear in Jenkins v. Georgia, 94 S. Ct. 2750 Ct. (1974 , where the court overruled an obscenity conviction involving the movie Carnal Knowledge on the ground that the depictions were not sexually explicit within the meaning of the applicable Miller tests. [Vol. 123:45 In effect, only hard-core scatology and pornography may be On the other hand, the Miller test permits censorship wherever the allegedly obscene work is without "serious" value. 130 Thus, a lighter burden is imposed on the prosecution than was imposed under the prior "utterly without redeeming social value" test. 13 ' Moreover, reliance on local standards, 32 within the bounds of the court's test, permits a variety of constitutionally permissible restrictions. Hence, a person's first amendment rights may be restricted in one jurisdiction without appeal to a national standard.' 33 The facts of Miller involved a conviction for mailing unsolicited sexually explicit material which is, of course, a problem of nonconsensual intrusion of offensive material. In Paris Adult Theatre I v. Slaton,1 34 however, a majority of the Court, again speaking through Chief Justice Burger, applied the Miller criteria for obscenity to an adult's fully informed and consensual access to obscene materials. theatre, nor even to the transport of such materials in one's traveling bags for private use.
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Miller and Paris Adult Theatre, then, find obscenity, even for consenting adults, to be outside the protection of the first amendment, but the analysis of this Article suggests that the Court's decisions are wrong. An understanding of the moral function of the first amendment compels a conclusion contrary to the Court's; there should be a presumption that obscenity, like other forms of expression, falls within the protection of the first amendment.
To summarize, obscene communications, it has been proposed, implicate the improper abuse of basic bodily functions, the proper exercise of which is an object of basic self-esteem, and the improper abuse of which is an object of shame and disgust. A sufficient, though not a necessary, condition of the obscenity of a communication is that the act depicted be obscene.
On this view, the precise application of the notion of the obscene crucially depends on beliefs and attitudes involving precise and rigid definitions of the proper exercise of bodily functions. Thus, different cultures, with different beliefs and attitudes, may regard dissimilar acts or objects as obscene. Similarly, within a culture, individuals having discrepant beliefs and attitudes about proper bodily function may apply the label "obscene" to different phenomena. In the United States, for example, there are many people who, having certain attitudes toward proper sexual function, regard pornography as obscene because it reflects, for them, an improper exercise of sexual function. But others, not sharing those beliefs and attitudes, do not regard pornography as obscene, 137 though they may think that other things, like depictions of coprophagy, are obscene.
An obscenity law, then, must be understood as a political expression of broader popular moral attitudes toward the putative proper use, and improper abuse, of the body. It is no accident that such laws have been used to forbid the transport of abortifacient and contraceptive information 3 8 and dissemination of sex manuals' 3 9 and to prosecute advocacy of contraception and 140 The moral attitudes behind such laws, directed against a supposed "abuse" of the body, were founded on a compound of religious, psychological, and medical beliefs basic to which was a deep fear of masturbation. 14 1 Masturbation, it was believed, led directly to physical debility and even death, 142 as well as crime and civil disorder. 43 In judicial interpretation of the notion of the obscene, courts implicitly decide on and enforce popular attitudes about bodily function. Whatever may be the constitutional legitimacy of regulating obscene acts, it is impossible to see how regulating obscene communications can avoid raising the deepest first amendment problems. Because judicial application of obscenity laws necessarily enforces a particular attitude, albeit presumably majoritarian, about the contents of communication, it seems to be obnoxious in principle to the central moral purpose of the first amendment-to secure the greatest equal liberty of communication compatible with a like liberty for all. State prohibitions or regulations of communication are permissible, on this analysis, only to advance the system of greatest equal liberty. It is striking to compare this analysis with that adopted by the Court in Roth and reaffirmed in Miller and Paris Adult Theatre.
A. The Historical Status of Obscenity in American Law
The classical approach to interpretation of the first amendment is taken in two analytical steps. First, one asks whether the federal or state prohibition or regulation applies to a communication of the sort protected by the "freedom of speech, or of the press," guaranteed by the first amendment. Thus, displaying a red flag has been held to be a form of protected "speech,"' 4 4 but 141 See text accompanying notes 71-83 supra. 142 Comstock, for example, noted the case of a thirteen year old girl, in whose bureau he "found a quantity of the most debasing and foul-worded matter. The last heard from this child she was in a dying condition, the result of habits induced by this foul reading." A. COMSTOCK, TRAPS FOR THE YOUNG 139 (R. Bremner ed. 1967).
burning draft cards is not a protected type of communication.
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Assuming that protected speech is involved, one then asks whether the regulation or prohibition is justified by some clear or present danger that the state has a right to prevent, 146 or by some countervailing state interest which overbalances the interest in free speech.' 4 7 The Supreme Court's consideration of the application of free speech standards to the publication of obscene materials 48 has notably focused on the first step in the classic analytic approach, whether the obscene is protected speech at all.' 49 The initial and fundamental decision considering the first amendment issue involved in the control of allegedly obscene materials was the consolidated case of Roth v. United States and Albert v. California. 150 Defining the obscene as "material which deals with sex in a manner appealing to the prurient interest,"'' the court upheld the constitutionality of both the federal and Cal- 141 The constitutionality of obscenity law has been assessed under other constitutional provisions besides the free speech clause of the first amendment. Thus, a Michigan general obscenity statute was struck down under the due process clause of the fourteenth amendment because it prohibited the reading of books suitable for adults on the ground that the books were not suitable for minors, Butler v. Michigan, 352 U.S. 380 (1957) , and at least three Supreme Court justices now believe that much obscenity legislation should be invalidated on due process grounds. Paris Adult Theatre I v. Slaton, 413 U.S. 49, 73 (1973) (Brennan, J., dissenting with Stewart & Marshall, JJ., concurring in the dissent). Applications of obscenity statutes have also been invalidated, at least in part, on grounds of a constitutional right of privacy, Stanley v. Georgia, 394 U.S. 557 (1969) , and serious constitutional argument has been advanced that the establishment of religion clause of the first amendment is violated by obscenity statutes. Henkin, Morals and the Constitution: The Sin of Obscenity, 63 COLUM. L. REv. 391 (1963) . Nevertheless, the constitutional issues surrounding obscenity inevitably gravitate toward the free speech clause of the first amendment.
149 It is significant, in this connection, that in the few cases, all prior to Roth, focusing on the second step, whether there is a clear and present danger of an evil that the state may prevent or some countervailing interest, courts have failed to find sufficient grounds to justify such prohibitions. See Roth v. United States, 237 F.2d 796, 801 (2d Cir. 1956 [Vol. 123:45 ifornia laws. The court, speaking through Justice Brennan, acknowledged that "[a]ll ideas having even the slightest redeeming social importance-unorthodox ideas, controversial ideas, even ideas hateful to the prevailing climate of opinion . . ." are protected speech, 52 but, on the basis of the "history of the First Amendment," it found that obscenity was not at all protected speech 153 within the meaning of the first amendment. It is difficult to fathom how the Court supposed that the development of obscenity law in the United States, which postdates the adoption of the Bill of Rights, clarifies the purposes of the first amendment. 154 State laws regulating and prohibiting obscenity were adopted only after the passage of the first amendment, as part of the nineteenth century Anglo-American concern over pornography. 164 The earliest law was a Connecticut statute of 1821.165 The first federal legislation was a customs statute passed in 1842.166 Even with these laws, prosecutions were relatively few until after the Civil War 167 when the Committee for the Suppression of Vice, led by Anthony Comstock, took up the cudgels for purity in earnest. 1 68 In short, the evidence for obscenity law contemporaneous with the passage of the first amendment is tenuous at best. Indeed, in the court of appeals Judge Frank argued that the framers of the Constitution were rather tolerant of literature that later generations regarded as obscene.' 6 9 In any event, the existence at the time of the adoption of the first amendment of laws, such as that against seditious libel, has never been supposed to conclude the question of the constitutionality of such laws. 17 0 The basis for the decision in Roth lies not in history but in policy.
B. The Propositional Nature of Obscenity
The policy behind the Roth decision was that "the lewd and obscene.., are no essential part of any exposition of ideas, and are of such slight social value as a step to truth that any benefit that may be derived from them is clearly outweighed by the social interest in order and morality ....
In effect, obscene speech was relegated by the Court to a class of clearly communicative employments of speech which the Court has held not to be "free speech" within the meaning of the first amendment. Other members of that class are "fighting words", like the epithets "damned racketeer" and "damned fascist;' 72 libels;1 7 3 and commercial uses of speech.' 7 4
It is quite clear that the Roth Court's observation applies most strongly to the use of verbal obscenities as epithets.
7 5 Obscene epithets are obviously nonpropositional; they are conventionalized ways of expressing attitudes of disgust or contempt, which depend for their effect on the impropriety of their use.
7 6 The Court could not have meant, however, that such expressions are not speech, within the meaning of the first amendment, merely because they are nonpropositional. It is quite clear that many forms of supposedly obscene materials, which Roth would put wholly outside the protection of the first amendment, are propositional; much hard core pornography, for example, rather precisely describes certain acts in propositional terms. Conversely, nonpropositional expressions are not per se excluded from the protection of the first amendment; even obscene epithets have been protected. 77 It is also clear that forms of art not expressible in words alone or in words at all, such as motion pictures, are within the protection of the first amendment. 78 Indeed, in Miller, the Court conceded first amendment protection to any work, even one with prurient appeal, that taken as a whole has "serious literary, artistic, political, or scientific value. '1 This concession suggests that the prohibition of dodecaphonic music or modern dance, although such art forms do not express formal propositions, would be unconstitutional. The first amendment, thus, protects all communications, not just those in propositional form.
What, then, can the Supreme Court mean by saying in Roth and reaffirming in Miller and Paris Adult Theatre that the obscene does not express ideas and is not essential to their expression? The claim seems at bottom to be that obscene expression is essentially a form of saying something which can be equally well said without using that form. The obscene is like an unpleasant personal mannerism, for instance, a belligerent tone, that bears no real relation to the speaker's communicative intention. The idea is that the content of an obscene expression may be equally well expressed without being obscene: a pornographic depiction could be expressed in colorless medical language that does not appeal to prurient interest; or a novel dealing with the cruelties of sexuality without emotion may equally well express its point without certain vivid pornographic depictions.
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But this view, once baldly stated, is clearly premissed on a false philosophy of language as well as a false moral theory of the first amendment. The meaning or communicative intention' of an obscene expression is inextricably intertwined with its obscene content. To remove the obscenity from an expression is precisely to remove an essential element of meaning. Verbal obscenities, for example, carry a very special meaning which cannot be captured in any other way. Consider reading the "Watergate tapes" transcripts with the expletives restored. At one point Nixon advised Haldeman and Ehrlichman to "use the most vicious libel lawyer there is. I'd sue every (expletive deleted) (unintelligible)."' 8 2 It would surely impart a very different sense and reflect very differently on the mind of the former President if he had said "I'd sue every unsavoury scoundrel who criticized the Administration" than if he had used obscene epithets in place of "unsavoury scoundrel."' 183 Or consider Lenny Bruce's monologues with the obscenities removed; the comic and satiric meaning would not merely be modified, it would be completely transformed.' 8 4 Similarly, the use of the obscene in literature-the depictions of excretion and the like in Pope' 8 5 and Swift' 8 6 come to mind-gives precise expression to the satirical disgust which is part of the complex communicative intentions of these works. To eliminate the obscene from such works, as in Bowdler's expurgations of Shakespeare,1 8 7 impoverishes and distorts their meanings.
Hence, a prohibition of the obscene is a prohibition on a certain kind of meaning. It is fundamentally unreasonable to say, as the Supreme Court did in Roth and reaffirmed in Miller and Paris Adult Theatre, that this is not an essential form of speech within the meaning of the first amendment. It is precisely that; by outlawing it, the Court makes criminal a certain content of communication.
If the Court does recognize the expressive function of the obscene, it must then be saying that this type of content in communication is without constitutional value. This view appears to be confirmed by either the test of obscenity employed in the Roth line of cases or that propounded in Miller. In Roth, Justice Brennan described obscenity as "utterly without redeeming social importance,"' 8 8 and in A Book Named 'John Cleland's Memoirs of a Woman of Pleasure" v. Massachusetts, 18 9 he specified that one part of the test for obscenity was whether or not the material was "utterly without redeeming social value. "' 190 Under this test, even material with a dominant appeal to a prurient interest in sex, and patently offensive to contemporary community standards, might not be illegally obscene, if it had any redeeming value. In Miller, however, Chief Justice Burger explicitly disavowed the "utterly without redeeming social value" test, permitting a finding of obscenity if the work "lacks serious literary, artistic, political, or scientific value."' 9 ' But by what criteria is value judged? It should be clear by now that there is no evidence, of a generally acceptable empirical kind, that hard core pornography is without value.
19 2 On the contrary, various dispassionate empirical studies show that the use of hard-core pornographic materials has a significant and valued function in the life of many Americans. 193 In saying that the obscene is not constitutionally protected at all, and in identifying the obscene with the pornographic, 1 9 4 the Court at bottom takes its standards of value from majority moral attitudes. In so doing, the Court violates the central moral value of the first amendment, that majority attitudes per se are not a constitutionally valid basis for regulating or prohibiting expressive communications.
In an important sense, therefore, the Court's obscenity decisions are profoundly political 95 and violate the ideal of neutral principles of constitutional adjudication.
1 96 There is today in America substantial and growing disagreement regarding many questions of sexual and personal morality, 97 a few of which have already surfaced dramatically in major constitutional adjudications.
1 98 Part of this disagreement is over notions of proper sexual function, with serious arguments being proposed for major constitutional attacks on various statutes regulating sexual function. 9 9 The revaluation of the obscene is one aspect of this de-191 See note 192 supra; M. GOLDSTEIN & H. KANT, PORNOGRAPHY AND SEXUAL DE-VIANCE 147-53 (1973) ; N. PoLSxY, HUSTLERS, BEATS, AND OTHERS 186-202 (1967) ; RE-PORT, supra note 85, at 128-34. The typical pornography users in America appear to be white, middle aged, married males who had comparatively less sexual experience in adolescence than the norm. REPORT, supra note 85, at 128-34. 194 See note 58 supra & text accompanying notes 127-29 supra. 19 Thus, attempts to exclude the obscene from the protection of the first amend-bate. 00 In this context, pornography can be seen as the unique medium of a vision of sexuality, a "pornotopia" 20 1 -a view of sensual delight in the erotic celebration of the body, a concept of easy freedom without consequences, a fantasy of timelessly repetitive indulgence. In opposition to the Victorian view that narrowly defines proper sexual function in a rigid way that is analogous to ideas of excremental regularity and moderation, 20 2 pornography builds a model of plastic variety and joyful excess in sexuality. In opposition to the sorrowing Catholic dismissal of sexuality as an unfortunate and spiritually superficial concomitant of propagation, 2 0 3 pornography affords the alternative idea of the independent status of sexuality as a profound and shattering ecstasy. 20 4 Within the perspective of the evolving national debate over sexual morality and the Supreme Court's repeated support of an "uninhibited marketplace of ideas, ' 205 it is difficult to see why the pornographic vision should not have a place in the marketplace of ideas beside other visions that celebrate the life of the mind, the sanctity of ascetic piety, or the usefulness of prudent self-discipline. 20 6 In excluding the pornographic vision from the marketplace, the Court fundamentally fails to make a "morally neutral judgment. 206 One argument that could be made in this connection is that pornographic materials are unequal combatants on the battlefield of truth and, accordingly, must be forbidden; otherwise the opposing ideas would have no fair chance. Given the panoply of rituals and traditions which opposing ideas can and do appeal to, it is difficult to see how this argument could be taken seriously without putting restrictions on the appeal to rituals and traditions. Even assuming the argument deserves attention, its appeal rests on one of two unspoken, and morally unspeakable, assumptions: either the object of competition among conflicting ideas is not the victory of truth, at least if that truth is obscene, or any view that appeals to man's baser instincts is presumptively less valuable than its innate competitive advantage would indicate. It should be obvious that these arguments are simply more manifestations of non-neutral principles of adjudication.
207 Paris Adult Theatre I v. Slaton, 413 U.S. 49, 69 (1973) .
the concept of the obscene it affirms one moral and political view and denies another. To argue from the social value of pornography is to meet the Court on its own terms and to dispute the outcome of its balancing test. One may equally reject the constitutional validity of the balancing approach itself; indeed, the contractarian moral theory of the first amendment requires us to do so. The moral basis of the first amendment is not merely a utilitarian calculus of the political usefulness of a debate on divergent points of view. Rather, the first amendment rests more fundamentally on the moral liberties of expression, conscience and thought; these liberties are fundamental conditions of the integrity and competence of a person in mastering his life and expressing this mastery to others. The freedom to determine the contents of one's communications is fundamental to this mastery. Without this freedom, one lacks a basic ingredient of self-determination.
There is no reason whatsoever to believe that the freedom to determine the sexual contents of one's communications or to be an audience to such communications is not as fundamental to this self-mastery as the freedom to decide upon any other communicative contents. On the contrary, one of the central aims of developing methods of sex therapy in our culture is to help couples in "learning to communicate ... in an area that heretofore in our culture has been denied the dignity of freedom of communication. '20 8 That obscenity law has been a traditional instrument of this denial is explicit in the historic utility of obscenity laws for attacking sex education and instruction, 20 9 as well as in the recent attempts to ban pornography per se. The consequence of these assaults is not only a denial of a reasonable understanding of the varieties of pleasurable sexual function, 10 but also a crippling debasement of the human capacity to master one's sexual life in the light of independent judgment.
Viewed in this manner, it is clear that the obscene falls within the protection of the first amendment and should be accorded whatever protection is given other forms of speech. 
C. Equal Liberty and the Protection of Moral Standards
Initially, it is important to be clear how the constitutional principle of equal liberty, as formulated and derived in this Article, is to be understood. In deriving the principle, we observed that the value of free expression turned on the existence of developed capacities of rational choice. 2 12 Thus, the principle is not intended to apply to persons presumably lacking rational capacities, such as children. In addition, the liberty of communication was so interpreted that the liberty of expression correlates with the liberty of others to choose to be or not to be an audience. It follows, therefore, that there should be no constitutional objection on free expression grounds to the reasonable regulation of the distribution of obscene materials to children. 2 13 Similarly, the state could prohibit the distribution of photographic pornography involving minors as subjects, because the child subjects could not have made a rational choice and their exploitation is not to be encouraged by permitting their exploiters to obtain the fruits of what is justifiably regarded as a crime. 2 14 Nor is there any objection to the reasonable regulation of the obtrusive distribution of the obscene, in order to protect the liberty of persons not to be an audience, if they so choose. 21 5 But this argument is far different from the attempt, in Paris Adult Theatre, to justify the general prohibition of the obscene because of "the interest of the public in the quality of life and the total community environment, [and] the tone of commerce in the great city centers .... ,, 2 1 6 Any interest of this kind hardly justifies a general prohibition of all supra note 200, at 188-286; T. SCHROEDER, "OBSCENE" LITERATURE AND CONSTITUTIONAL LAW 74-128 (1911 pornographic materials. At most, it would justify some form of regulatory zoning of the place of sale of such materials and some kind of restriction on their obtrusive sale. 17 Having formulated the relevant moral and constitutional principle to permit some reasonable restrictions on complete individual freedom, we must recall that any qualification of liberty of expression can be justified only on the basis of facts ascertainable by generally acceptable empirical methods.
2 18 One quite relevant set of facts would be empirical support for the view that publication and use of obscene materials are "social poisons, ' 219 leading directly to disease, death, crime, and social disorder-in short, the Victorian view. 220 Were these beliefs true, or even supported by substantial evidence, it is obvious that the principle of equal liberty would justify restrictions on obscene materials. In such circumstances the circulation of obscene materials would, of necessity, undermine the constitutional order of equal liberties. Certain of these Victorian beliefs, such as that regarding the evils of masturbation, are regarded today as medically ludicrous. 22 1 There remains an intuition, though, that pornography threatens the public safety. In Paris Adult Theatre Chief Justice Burger advances this sort of argument, citing a minority report of the Commission on Obscenity and Pornography 22 2 that "indicates . . . at least an arguable correlation between obscene material and crime.
2 2 3 In a manner that can only be regarded as disingenuous, the Court flatly ignores the great body of empirical evidence that shows there to be no empirical basis for such a view. 224 Without the requisite empirical foundation, the supposed threat to the public safety provides no justification for restricting the circulation and use of obscene materials.
One set of facts for which there is evidence, however, seems to allow at least some prohibition of the obscene consistent with the equal liberty principle. These facts relate to those special circumstances where the use of verbal obscenities as direct personal insults is clearly likely to lead to physical violence, thus causing a breakdown of the relations of equal liberty. 225 This quite specific set of facts, which justifies only a very narrow qualification to the constitutional protection of obscene speech, has, however, been supposed by the Supreme Court to render the obscene outside the protection of the first amendment altogether. 226 This argument is certainly among the more unfortunate examples of bad judicial reasoning, for it commits the obvious fallacy of overgeneralization and quite blatantly misuses authority to justify an unsupportable result.
It would appear, then, that no general prohibition of obscene communications seems justifiable on the basis of the facts capable of empirical confirmation. One final kind of argument, however, has been supposed by the Court to justify such a general prohibition, the argument from preserving moral standards. Having laid out his arguments from the "tone of commerce" and from "public safety," Justice Burger next proposes the general argument that society can forbid all access to pornographic materials in order to protect moral standards. The majority opinion cites in extenso 227 a statement of Professor Bickel to the effect that to allow people consensually to gather to view such materials, in a way not obtrusive on others, is to affect the world about the rest of us, and to impinge If the substance of this argument is that permitting any form of disapproved conduct between or among consenting adults violates the rights of privacy of those who disapprove of this conduct, it is surprising that it can be supposed by the Court to deserve any weight whatsoever. How, precisely, is my right of privacy violated by the consensual conduct of others? This argument amounts to nothing more than the claim that knowledge of the existence of certain disapproved conduct suffices without more to justify legal prohibition of that conduct. Further evidence or reasoning of any kind is unnecessary. As such, it is an extension of the traditional argument, urged by Stephen 2 29 against Mill 2 30 and, more recently, by Devlin 2 3 1 against Hart. 23 2 But the traditional argument at least assumed that the condemned conduct had a weakening effect on society. At bottom, this argument rests on the crude moral confusion between an obtrusive offense and the offense derived from the mere knowledge of something. It must be rejected not only because it is intellectually indefensible, but also because its conclusions are morally outrageous. It would dilute the moral force of liberty into the empty and vapid idea that people be allowed to do that to which no one has any serious objection. 2 3 3 It would elevate every form of popular prejudice, bigotry, and intolerance, without more, into a moral basis for law. The Court has consistently and rightly rejected such arguments. can justify deprivation of liberty. 23 5 They are merely intractable prejudices which the state should circumscribe where it is necessary to protect the system of equal liberties, rather than elevate into law.
6
If this argument is wrong as applied to acts, it is even more palpably so as applied to communications. The first amendment rests on the moral status and weight of freedom of expression. Notwithstanding the attitudes of the majority, free expression is granted to the most despised minorities who advance causes condemned by the majority. To appeal to the unfounded attitudes of the majority, as this argument seems to do, in order to restrict the free expression of the unpopular minority, is precisely to withhold the value of free expression where it is most urgently required.
There is another form of this argument, however, that is not similarly objectionable in moral and constitutional principle, which the Court most likely had in mind. 237 According to this form of the argument, there are certain demonstrable moral virtues or character traits which citizens of a stable constitutional democracy must have. Because obscenity, as a necessary factual matter, undermines these virtues, it leads to the breakdown of the constitutional order of equal liberties. Therefore, it is justifiable to prohibit obscenity on grounds of the equal liberty principle.
8
While this argument has the general form of an acceptable moral and constitutional argument for limiting free speech, it is fundamentally circular, and its empirical premises are not, in fact, supported by evidence. Its circularity derives from unexamined assumptions. For example, it identifies the virtues required for democratic citizenship with the virtues specified by a quite special, 
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UNIVERSITY OF PENNSYLVANIA LAW REVIEW [Vol. 123:45 religiously informed sexual morality 2 3 9 that regards pornography as repugnant to its narrow definition of proper sexual function.
2 40 It also assumes that pornography disconnects sex and love in a damaging way.
2 4 1 These assumptions will not bear critical examination, however. There is no reason whatsoever to identify the virtues of democratic citizenship-public spiritedness, civic responsibility, democratic tolerance, mutual respect-with the virtue of rigid abstinence from pornographic material. 242 Indeed, there is no consensus in our culture that such abstinence is a virtue; 243 even some religiously informed sexual moralities are now tolerant of obscene materials.
2 4 4 Further, unless one begs the question and assumes that love is properly defined by one narrow view of its proper expression, there is little empirical reason to suppose that pornography disconnects sex and love in a damaging way. On the contrary, some suppose that pornography may be a healthy influence, expressing a frank understanding of the integrated relation of emotion and its bodily expressions.
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Surely good citizenship is compatible with many sexual styles and moralities. Indeed, one might suppose that the virtues of democratic tolerance and mutual respect are fostered by practicing tolerance toward different sexual moralities and by insistence on maintaining constitutional liberties of free speech for all groups. 24 6 In any event, sexual moraites and pornography cannot be treated as unified phenomena. Different behaviors and materials appeal to different tastes. Even if the Court should conclude that one class of materials, sadistic obscenity for example, does have a deleterious effect on some fundamental democratic virtue, such as mutual respect, that conclusion would have no bearing on other types of obscene materials, such as depictions of cunnilingus, that have no ramifications for democratic virtues. Furthermore, although it is plausible that sadistic materials imply a lack of mutual respect in sexual relations, in order to justify the suppression of even sadistic materials the Court would have an obligation to find that attitudes in sexual fantasy cause destructive civic attitudes and behavior. According to the "outlet" theory of aggressive fantasy, however, quite the contrary would be true.
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In fact, there is no evidence of any generally accepted empirical kind that access to pornography in general has an adverse effect on character traits.
2 48 People's capacity for responsible behavior and moral sensitivity does not seem to be affected by access to pornography. Nor is there any evidence that access to pornography causes social or cultural breakdown. 24 9 Without evidence on these matters, the argument from preserving civic virtues is untenable. The presumption must be in favor of unrestricted freedom of expression; restrictions must be justified by appeal to convincing empirical evidence.
In depending on the argument from preserving moral standards to support its decision, then, the majority of the Court must be erecting some special notion of sexual morality into constitutional law. But on what constitutional basis does it do so? There are, no doubt, certain sexual moralities, based on special religious perceptions, 2 5 0 which sharply condemn access to pornography. Special a priori religious perceptions of this kind, however, are not constitutionally admissible in interpreting the application of the equal liberty principle. 25 1 Accordingly, such perceptions cannot be the basis of a constitutional justification of limitations on free speech. To the extent that the Court's acquiescence in general prohibitions of pornography depends solely on such perceptions, it violates the fundamental moral rationale of the free speech and free press clause of the first amendment, and raises serious independent constitutional questions under the establishment of religion clause. 2 5 2
Finally, Justice Burger argues that just as there is no conclusive evidence to support many laws, such as antitrust, securities regulation, and educational support laws, which have been held to be constitutionally justifiable, so the absence of evidence to support the obscenity laws cannot be used to attack their constitutionality. 2 53 This argument confuses the lack of conclusive evidence with the lack of any evidence whatsoever. There is certainly evidence of a general theoretical and factual kind for the laws and institutions that Burger cites; there is no comparable evidence regarding the effects of obscenity. Burger's argument, if accepted, invites acquiescence in the most intractable prejudices, dismissing all evidence as irrelevant. It undermines the whole idea of rationality in legislation, substituting a notion of tradition that is a mask for ignorance and intolerance. The invalidity of this argument is even more extreme in the light of the values underlying the first amendment. Because the principle of equal liberty is fundamental to a moral theory of society, a higher burden of proof than is required in ordinary economic legislation is surely appropriate to justify legislation restricting that liberty. 2 54 Yet, the Court allows the abridgement of equal liberty in the absence of any substantial evidence and on the basis of appeals to majority attitudes-precisely what the first amendment forbids.
CONCLUSIONS
A constitution both reflects and establishes the moral order of a society. Consequently, there is an intellectual need to harness does not, of course, follow from the application of such a principle to himself that a Catholic necessarily applies it to other groups who do not share the religious perceptions underlying the condemnation. Of course, the Court by refusing to include obscenity in the class of expression protected by the first amendment, avoids the necessity of applying the strict evidentiary moral theory to constitutional theory. This Article has tried to show how a moral and philosophical theory of free expression fundamentally clarifies the problem of constitutional adjudication of the first amendment. On the view presented here, recent obscenity decisions, Miller and Paris Adult Theatre, are based on defective moral and legal analysis, wholly failing to explain why first amendment protection is not extended to the obscene. The Court could not have reached these decisions had it given precise thought to the nature of the obscene and the force of the moral theory behind the constitutional guarantees of free expression.
Obviously, this Article has not established a complete moral theory of the first amendment. The casuistry presented is far too sketchy. But the account, as a kind of preliminary sketch, suggests that some such theory, unifying intellectual principle with practical application, is possible. That moral and philosophical analysis can be a powerful force in understanding evolving legal ideas should be wholly unsurprising. 2 5 5 If morals are .the spirit of the law, careful moral analysis will inevitably bare the law's deepest intentions.
test normally applied to restrictions on protected forms of speech. See, e.g., Yates v. United States, 354 U.S. 298 (1957) . 255 In addition to the moral theory here employed, a related moral theory which may clarify legal ideas is that of R.M. Hare. See, R.M. HARE, FREEDOM AND REASON (1963). My contrary remarks in Richards, supra note 2, at 71 n.159 were ill-considered, and I withdraw them with apologies to Professor Hare. Indeed, Professor Hare's theory may be understood as a kind of application of the contractarian theory here employed. AFFAIRS 166, 167-71 (1972) .
